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BTATE OF Ryv YORK

SIATE TAX OONMISSION

18 THE MATTER OF TRE APPLICATION OF
GER ‘RUDE NETOMER

FOR 48VIS.OK OR REPUND OF PRESVEAL

JECOME TAXZS UNDER ARTICLE 16 op
THE TAX LA¥ YOR THR YRAR 19%6
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The texpayer, Sertrude Netehsr, having duly filed s
applisation for revision or refund under Article 16 of the Tan
law for the your 1956 and a hearing having dees held in connge~
Sion therewith befors Nartin Sehapire, Nearing Offieer, of the
Departaent of Taxstion sud Pinanae, on Januswry 15, 1965, at wvhieh
hearing the taxpayer appeared persenslly and was alse represented
by doseph A, Nuesis, Regey her attorney, ead ‘he matier having
been duly exsmined and eonaidered,

The State Tax Commission heredy fimde:

(1) That during 1956, the Saxpayer, Sersrude Besehew,
was & resident of the State of Bew York; that the taxpayer wue
divoreed {rom her hushand on Desembder 21, 19285 Shat on Desember 11,
1928, she sntered into en agresment with her husbsnd and husbend’s
aother undor whioch ade '\uu 0 receive #1,250 pex month as leong oe
she 414 not remarry; that the Scxpayer has never remarsied; that
Sueh agreement was binding upon the heirs and legal represeniadives
of the husband who died in Januawy, 1995, axd of \he hushaund's
Bother who died in Deseaber, 1954;5 that in 1955 the taxpayer f£iled
tlainms against both estates for arrearage aud alimony payments and
ssitlonsnt of future alimouy cleine; that the srvssrages were
ssttled for £15,000 whioh were reported by the wife as slimeny ine
oone on hor returns; that in addition,; s settlement was entered inte
in the amount of $20:,000 ia considerstion of the elimimation of all
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futures pericdic alimony paymente snd the relecws of ihs estale fren
future slimony elaima) iba% on January 87, 1956, the Sax;yager pams
ohased from s 1life ineuracce compauy 8 sonshly suauity in the sscunt
of §91t.67 paying for such swnuity the wsum of $203,300; Shet the

- annulty proviced that ln the evant 6 the dsuth of the wunuitend

Saxpayer heoy designoted denefiocisry would receive the dilferense
between the purshese price and the sum of the sunuily payasuis pald
to the tnxpayer; that the investzent in the ansuity oontradt wue
somputed By the ovmpa:y to be in the sum of §169,287; that the
total esownt of anauily paymente ressived by Ahe taxpeyer during
the yoor 1956 wes in the eum of 310,063,533 that the texpeysy only
reporsed es acnuity inocome on har 19%6 return She sun of #5,070,61,
exsluiing from the total asuuliles reoeived the amount of i5,004,7%,
whioh smount is 3 per cens ¢f the aforessid investasat i Nae
annudtye

(2) 7That en assessasnt wes lheresiter Lssusd Lon e
yoar 1956 (Assessment No, 34218049 dated Apsil 25, 1958) impesing
a tax on the excluded amount of §3,004,T: on the greound thul e
sntire money received as snnuity wos sliseny ineome. |

(3) Thet the ssttleaent provided for & lumy sus seidles
ment in the amount of $208,000 im disecherge of ell Luture slimseny
peymentas th:at such lump sub payaent was paid o ihe t&xpuwmtaf
that the texpayer herself subsequently pureh:sed the annwity.

Upon the foregoing findisge and sll of the evidense
pressnted heresing the Gtate Tax Commiosion heredy

DRTRGNINES:

(A) That she amounte received by the Saxpsyeyr under the
ansuity contr:ct were BOot alimony incese, but were suanuity payseunte
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t$he anuuily inooms frem which was preperly reperted by ths taxpayer
in Nep returs, |

(B} That, sccordingly, the asseswnent (Assessment
B0e Be421849 deted April 25, 1958) issusd againat She Saxpayer 18
ingorreet and is hereby osncelled and stricken from the resord.
PALEDY Aldany, New Tork, this  5th day of Moy, T 385

FHi STAYE TAX COMMISSION

/s/ JOSEPH H. MURPHY
— o
PRESLILERS

/s/ | y  IRA J. PALESTIN

CONMLA:JONER

/s/ JAMES R. MACDUFF

COMRICHIOMER
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BUREAU OF LAW

~ MEMORANDUM
TO: Commissioners Murphy, Palestin and Mscduff
FROM: Martin Schapiro, Hearing Officer

SUBJECT: GERTRUDE NETCHER, application for rev:sion
or refund of an assessn:-nt of personal ine
come taxes Jor the year 1956

A hearing vith reference to the avove matter was held
before me at 80 Ccntre Street, New York, New York, on January 15,
1965, Thc zppearances and the e idence produced were as shown in
the stenogrephic nminmites and exhivits suumitted herewiths

The issue raised hcrein is whether or not payments
recei . ed uncder an annuity contract are annuity payments cntitling
the tax ay.r to exclude a porticn th:-reof from the return or are
payments made in lieu of alimony and reportaile in thelr entirety
as alimeny income,

The facts more fully set forth in the proposed determine
ation disclose that the: taxpayer was di.orced from her husband on
Decemuer 21, 1978, On December 11, 1928, she entered into an
agreement with her huscvand in which she was to receive $1,253 as
long as .she did not remarry. The toxpayer ne.er remarried, The
agreement was binding upon the heirs and legal representatives of
the hustand who dicd in Janu:ry 1955, A settlcment with the esw
tate was made in the amount of 208,000 in consideration of the
discontinuance of all future alimony pa ments,

Former Counsel issued an opinion to the tuxpayer's
attorney to the effect that where a lunp sum settlement was made
in conslderation of discontinuance of future alimony pa nents
such lump sum pa:ment is not includicle in the gross income o}
the taxpayers

The Income Tax Bureau in denying the taxpayer's appliea-
tion for revision or refund hcld that Counsel's opinion was bDased
on a premise that a lump sum payment hzd been madey but that ne
lump sum settlement was made and that the annulty p.yments, there=
Yore, constituted alimony incom , taxatle in their entirety.

It is e¢lear from thc record, however, that a lump sum
settlement was nmade and peld by the estate to the taxpayer in full
diseh rge of any future alimony payments, and that a su.stantial
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portion of the lump sum settlement was, subsequently, in ested

by the taxpsyer in an annuity. Aecordingly, it is my opinion tha$
the annuity payments did not constitute alimony ineome, but were
taxable solely as annuity income permitting an exelusion of 3 per
cent of the amount invested in the annuity contract, I have, theree
fore, preparcd a propcsed determination cancelling the assessment.

For the ressons stated aco e, I recommend that the de~
terminaticn of the Tax Commigsion in this matter ve substantially
in the form sutmitted herewith,

Hearing Officer

MStea
Enclosure

April 15, 1965

Ap rovcd




